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tn the Court of Appeals of the District of Columbia, 


Warren B. Wilson, Appellant, 

vs. 

Leslie M. Shaw, Secretary of the Treasury, et al. 


} 


No. 1532. 


a Supreme Court of the District of Columbia. 


Warren B. Wilson, Complainant, 1 

vs. I 

Leslie M. Shaw, Secretary of the Treas- i^ Q 24573 
ury; The Republic of Panama, and The j 
New Panama Canal Company of France, 1 
Defendants. j 


In Equity* 


United States oe America, I . 

District of Columbia , J 

Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Bill. 

Filed March 28,1904. 

In the Supreme Court of the District of Columbia. 

No. 24573. 

United States op America, \ , 

District of Columbia, j 

To the honorable the judges of the supreme court of the District of 
Columbia, in chancery sitting: 

Your orator, Warren B. Wilson, of the village of Hinsdale, in the 
county of Du Page, in the State of Illinois, who sues herein on his 
oWu behalf, and on behalf of all other persons similarly situated, 
humbly complaining unto your honors, of the defendants herein¬ 
after named, for cause of complaint would give your honors to know: 

First. Your orator is a citizen of the United States of America, 
and of the State of Illinois, residing in the State of Illinois, as 
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aforesaid. That he is the owner of property in the United States 
of America, subject to taxation by the United States of America, 
and a taxable inhabitant of said United States of America. 

Second. That the defendant, Leslie M. Shaw, is the Secretary of 
the Treasury, and as such Secretary of the Treasury, has the custody 
and control of the moneys of the United States of America, in ex¬ 
cess of sixty million dollars, including taxes, duties and imposts laid 
and collected, money borrowed on the credit of the United States, 
and the proceeds of the disposition of the territory and other prop¬ 
erty of the United States. 

2 Third. That after the approval of that certain act of Con¬ 

gress entitled “An act to provide for the construction of a 
canal connecting the waters of the Atlautic and Pacific oceans,” 
approved June 28,1902, the President of the United States, in pur¬ 
suance of the terms of said act, and in execution thereof, entered 
into negotiations with the proper authorities of the “ Republic of 
Columbia,” to acquire for and on behalf of the United States of 
America, the perpetual control of the strip of land, the territory of 
the “ Republic of Columbia,” not less than six miles in width, ex¬ 
tending from the Caribbean sea to the Pacific ocean ; and the right 
to use and dispose of the waters thereon, and to excavate, construct, 
and to perpetually maintain, operate and protect thereon, a canal 
of such depth and capacity as would afford convenient passage of 
ships of the greatest ton-age and draught, in use at the time of the 
approval of said act of Congress, namely, June 28,1902, from the 
Caribbean sea to the Pacific ocean, together with all the other prop¬ 
erty, rights and privileges, which the said act of Congress purported 
to authorize the President to acquire from the Republic of Columbia, 
for and on behalf of the United States. 

But your orator avers that the said negotiations were not success¬ 
ful ; that the terms of the treaty were agreed on between the Presi¬ 
dent of the United States of America and the President of the 
Republic of Columbia, in and by which, provision was attempted to 
be made for the acquirement from said Republic of Columbia, for 
and on behalf of the United States, of such perpetual control of 
said strip of land of the territory of the Republic of Columbia, and 
of all the other property, rights and privileges, which the 
8 said act of Congress purported to authorize the President of 
the United States to acquire from said Republic of Columbia, 
for and on behalf of the United States: But this treaty was on to- 
wit, the 17th day of August, A. D. 1902, rejected by the said the 
authorities of said the Republic of Columbia; that negotiations with 
said the Republic of Columbia were thereupon broken off, and have 
never been resumed, and no treaty has since or at any time, been 

concluded bv or for the United States of America with the said the 
1/ 

Republic of Columbia, relating to said matters, nor has the Presi¬ 
dent of the United States of America, for and on behalf of the United 
States, nor has the United States of America in any manner, acquired 
from the said the Republic of Columbia such perpetual control of 





LESLIE M. SHAW, SECRETARY, ETC., ET AL. 


3 


such strip of ground, or any of the property, rights or privileges, 
which the said act of Congress purports to authorize the President 
of the United States to acquire from the said the Republic of Colum¬ 
bia, for and on behalf of the United States. 

Fourth. Your orator further avers that shortly after the refusal 
of the authorities of said the Republic of Columbia, to enter into the 
convention with the United States of America, as aforesaid, a rebel¬ 
lion against the authority of the said the Republic of Columbia, was 
organized by persons residing in that portion of said the Republic 
of Columbia in which the said the isthmus of Panama was and is 
located; that the said persons in a public manner declared their in¬ 
dependence of the said the Republic of Columbia, and established 
an independent government, republican in form, over that portion 
of the territory of the said the Republic of Columbia which 
4 includes the said isthmus of Panama. That the President of 
the United States of America thereupon recognized the inde¬ 
pendence of the said persons, under the name and style of the Re¬ 
public of Panama, and on behalf of the United States of America, 
entered into diplomatic relations with them, as an independent 
nation and government separate from and independent of the said 
the Republic of Columbia. That thereupon a treaty was entered 
into between the United States of America and the said the Repub¬ 
lic of Panama, in the words and figures following to-wit: 


“Isthmian Canal Convention. 

“ The United States of America, and the Republic of Panama, 
being desirous to insure the construction of a ship canal across the 
isthmus of Panama, to connect the Atlantic and Pacific oceans; and 
the Congress of the United States of America, having passed an act 
approved June 2S, 1902, in furtherance of that object by which the 
President of the United States is authorized to acquire, within a 
reasonable time, the control of the necessary territory of the Republic 
of Columbia, and the sovereignty of such territory being actually 
vested in the Republic of Panama, the high contracting parties have 
resolved for that purpose to conclude a convention, and have accord¬ 
ingly appointed as their plenipotentiaries, 

The President of the United States of America: John Hay, Secre¬ 
tary of State, and the government of the Republic of Panama, Phi¬ 
lippe Bunau-Varilla, envoy extraordinary and minister plenipoten¬ 
tiary of the Republic of Panama, thereunto specially empowered by 
said" government, who, after communicating with each other, their 
respective full powers, found to be in good and due form, have 
agreed upon and concluded the following articles: 

Article I. The United States guarantees and will maintain, the 
independence of the Republic of Panama. 

Article II. The Republic of Panama grants to the United States, 
in perpetuity the use, occupation and control, of a zone of land and 
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land under water,for the construction, maintenance, operation, 

5 sanitation and protection of said canal, of the width of ten 
miles, extending to the distance of five miles on each side of 

the center line of the route of the canal to be constructed; the said 
zone beginning in the Caribbean sea three marine miles from mean 
low water mark, and extending to and across the isthmus of Panama 
into the Pacific ocean to a distance of three marine miles from mean 
low water mark, and extending to and across the isthmus of Panama, 
into the Pacific ocean, to a distance of three marine miles from mean 
low water mark, with the proviso that the cities of Panama and 
Colon, and the harbors adjacent to said cities, which are included 
within the boundaries of the zone above described, shall not be in¬ 
cluded within this grant. 

The Republic of Panama further grants to the United States, in 
perpetuity, the use, occupation and control of any other lands and 
waters outside of the zone above described which may be necessary 
and convenient for the construction, maintenance, operation, sanita¬ 
tion and protection of the said canal, or of any auxiliary canals or 
other works, necessary and convenient for the construction, main¬ 
tenance, operation, sanitation and protection of said enterprise. 

The Republic of Panama further grants in like mauuer to the 
United States, in perpetuity, all islands within the limits of the zone 
above described, and in addition thereto the group of small islands 
in the bay of Panama, named Perico, Naos, Oulebra and Flamenco. 

Article III. The Republic of Panama grants to the United 
States, all the rights, power and authority within the zone men¬ 
tioned and described in article III of this agreement, and within 
the limits of all auxiliary lands and waters mentioned and described 
in said article II, which the United States would possess and exer¬ 
cise if it were the sovereign of the territory within which said lands 
and waters are located, to the entire exclusion of the exercise by the 
Republic of Panama of any such sovereign right, power or 
authority. 

Article IV. As rights subsidiary to the above grant, the Re¬ 
public of Panama grants in perpetuity to the United States, the 
right to use the rivers, streams, lakes aud other bodies of 

6 water within its limits for navigation, the supply of water or 
water power, for other purposes, so far as the use of said 

rivers, streams, lakes and bodies of water and the waters thereof, 
may be necessary and convenient for the construction, maintenance, 
operation, sanitation and protection of the said canal. 

Article V. The Republic of Panama grants to the United States 
in perpetuity, a monopoly, for the construction, maintenance and 
operation of any system of communication by means of canal or 
railroad, across its territory between the Caribbean sea and the Pa¬ 
cific ocean. 

Article VI. The grants herein contained shall in no manner in¬ 
validate the titles or rights of private land-holders or owners of 
private property in the said zone, or in or to any of the lands or 
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waters granted to the United States by the provisions of any article 
of this treaty, nor shall they interfere with the rights of way over 
the public road, passing through the said zone, or over any of the 
said lands or waters, unless said rights of way or private rights shall 
conflict with rights herein granted to the United States; in which 
case the rights of the United States shall be superior. All damages 
caused to the owners of private lands or private property of any 
kind, by reason of the grants contained in this treaty, or by reason 
of the operations of the United States, its agents or employees, or by 
reason of the construction maintenance, operation, sanitation and 
protection of the said canal, or of the works of sanitation and pro¬ 
tection herein provided for, shall be appraised and settled by a joint 
commission appointed by the Governments of the United States and 
the Republic of Panama, whose decisions as to such damages shall 
be final, and whose awards as to such damages, shall be paid solely 
by the United States. No part of the work on said canal, or the 
Panama railroad, or any auxiliary roads related thereto, and author¬ 
ized by the terras of this treaty, shall be prevented, delayed or im¬ 
peded, by or pending such proceedings, to ascertain such damages. 
The appraisal of said private lands and private property, and the 
assessment of damages to them, shall be based upon their value be¬ 
fore the date of this convention. 

7 Article YII. The Republic of Panama grants to the United 

States, within the limits of the cities of Panama and Colon, and 
their adjacent harbors, and within the territory adjacent thereto, the 
right to acquire by purchase, or by the exercise of the right of emi¬ 
nent domain, any lands, buildings, water rights <?r other prop¬ 
erty, necessary and convenient for the construction, maintenance, 
operation and protection of the canal, and of any works of sani¬ 
tation, such as the collection and disposition of sewage and the dis¬ 
tribution of water, in the said cities of Panama and Colon, which, 
in the discretion of the United States, may be necessary and con¬ 
venient for the construction, maintenance, operation, sanitation and 
protection of the said canal and railroad. All such works of sani¬ 
tation, collection and distribution of sewage, and distribution of 
water in the cities of Panama and Colon, shall be made at the ex¬ 
pense of the United States, and the Government of the United 
States, its agents or nominees, shall be authorized to impose and 
collect water rates and sewerage rates, which shall be sufficient to 
provide for the payment of interest, and the amortization of the 
principal of the costs of such works within a period of fifty years; 
and upon the expiration of said term of fifty years, the system of 
sewers and water works shall revert to and become the property of 
the cities of Panama and Colon respectively, and the use of the 
water shall be free to the inhabitants of Panama and Colon, except 
to the extent that water rates may be necessary for the operation 
and maintenance of said system of sewers and water. 

The Republic of Panama agrees that the cities of Panama and 
Colon shall comply in perpetuity with the sanitary ordinances, 
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whether of a preventive or punitive character, prescribed by the 
United States; and in case the government of Panama is unable 
or fails in its duty to enforce this compliance by the cities of Panama 
and Colon with the sanitary ordinances of the United States, the 
Republic of Panama grants to the United States the right and 
authority to enforce the same. 

The same right and authority are granted to the United States, 
for the maintenance of public order, in the cities of Panama and 
Colon, and the territories and harbors adjacent thereto, in case the 
Republic of Panama should not be in the judgment of the United 
States, able to maintain such order. 

8 Article VIII. The Republic of Panama grants to the 
United States all rights which it now has, or hereafter may 

acquire, to the property of the Panama Canal Company and the 
Panama Railroad Company, as a result of the transfer of sovereignty 
from the Republic of Columbia to the Republic of Pauama over the 
isthmus of Panama, and authorizes the new Panama Canal Com¬ 
pany to sell and transfer to the United States its rights, privileges, 
properties and concessions, as well as the Panama railroad, and all 
the shares or part of the shares of that company; but (he public 
lands situated outside of the zone described in article II of this 
treaty, now included in the concessions to both those enterprises, and 
not required in the construction or operation of the canal, shall re¬ 
vert to the Republic of Panama, except any property now owned by 
or in the possession of said company within Panama or Colon or the 
ports or terminals thereof. 

Article IX. The United States agrees that the ports at either en¬ 
trance of the canal and the waters thereof; and the Republic of 
Panama agrees, that the towns of Panama and Colon shall be free 
for all time, so that there shall not be imposed or collected, custom 
house tolls, tonnage, anchorage, light house, wharf, pilot, or quar¬ 
antine dues, or any other charges or taxes of any kind upon any 
vessel using or passing through the canal, or belonging to or em¬ 
ployed by the United States, directly or indirectly, in connection 
with the construction, maintenance, operation, sanitation and protec¬ 
tion of the main canal, or auxiliary works, or upon the cargo, offices, 
crew, or passengers of any such vessels, except such tolls and charges 
as may be imposed by the United States for the use of the canal and 
other works, and except tolls and charges imposed by the Republic 
of Panama upon merchandise, destined to be introduced for the con¬ 
sumption of the rest of the Republic of Panama; and upon vessels 
touching at the ports of Colon and Panama, and which do not cross 
the ca lan. 

The government of the Republic of Panama shall have the right 
to establish in such ports and in the towns of Panama and 

9 Colon such houses and guards as it may deem necessary' to 
collect duties on importations destined to any' portions of 

Panama and to prevent contraband trade. 

The United States shall have the right to make use of the towns 
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and harbors of Panama and Colon, as places of anchorage, and for 
making repairs, for loading, unloading, depositing, or transship¬ 
ping cargoes, either in transit, or destined for the service of the 
canal, and for other works pertaining to the canal. 

Article X. The Republic of Panama agrees that there shall not 
be imposed any taxes, national, municipal, departmental or of any 
other class, upon the canal, railways, and auxiliary rivers, tugs and 
other vessels employed in the service of the canal, store-houses, 
workshops, offices, quarters for laborers, factories of all kinds, ware¬ 
houses, wharves, machinery and other works, property, and effects 
pertaining to the canal or railroad, and auxiliary works, or their 
officers or employees, situated within the cities of Panama and Colon; 
and there shall not be imposed contributions or charges of a per¬ 
sonal character of any kind upon officers, employees, laborers, and 
other individuals in the service of the canal and railroad and aux¬ 
iliary works. 

Article XI. The United States agrees that the official dispatches 
of the government of the Republic of Panama shall be transmitted 
over any telegraph and telephone lines established for canal pur¬ 
poses and used for public and private business at rates not higher 
than those required from officials in the service of the United 
States. 

Article XII. The government of the Republic of Panama shall 
permit the immigration and free access to the lands and workshops 
of the canal and its auxiliary works of all employees and workmen 
of whatever nationality, under contract to work upon or seeking 
employment upon or in any wise connected with the said canal and 
its auxiliary works, with their respective families, and all such per¬ 
sons shall be free and exempt from military service of the Republic 
of Panama. 

10 Article XIII. The United States may import at any time 
into the said zone and auxiliary lands, free of custom duties, 
imposts, taxes, or other charges and without any restrictions, any and 
all vessels, dredges, engines, cars, machinery, tools, explosives, mate¬ 
rials, supplies, and other articles necessary and convenient in the 
construction, maintenance, operation, sanitation and protection of 
the canal and auxiliary works, and all provisions, medicines, cloth¬ 
ing, supplies and other things necessary and convenient for the 
officers, employees, workmen and laborers in the service and em¬ 
ploy of the United States, and for their families. If any such arti¬ 
cles are disposed of for use outside of the zone and auxiliary lands 
granted to the United States and within the territory of the Republic, 
they shall be subject to the same import or other duties as like arti¬ 
cles imported under the laws of the Republic of Panama. 

Article XIV. As the price of compensation for the rights, powers 
and privileges granted in this convention by the Republic of Panama 
to the United States, the Government of the United States agrees to 
pay to the Republic of Panama the sum of ten millions of dollars 
($10,000,000.00) in gold coin of the United States, on the exchange 
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of the ratification of this convention; and also an annual payment 
during the life of this convention of two hundred and fifty thousand 
dollars ($250,000.00) in like gold coin, beginning nine years after the 
date aforesaid. 

The provisions of this article shall be in addition to all other ben¬ 
efits assured to the Republic of Panama under this convention. 

But no delay or difference of opinion under this article or any 
other provisions of this treaty, shall affect or interrupt the full op¬ 
eration and effect of this convention in all other respects. 

Article XV. The joint commission referred to in article VI, shall 
be established as follows: The President of the United States shall 
nominate two persons, and the President of the Republic of Panama 
shall nominate two persons; and they shall proceed to a decision; 

but in case of disagreement of the commission, (by reason of 
11 their being equally divided in conclusions) an umpire shall 
be appointed by the two governments who shall render the 
decision. In the event of the death, absence or incapacity of the 
commission or umpire, or of his omitting, declining or ceasing to 
act, his place shall be filled by the appointment of another person 
in the manner above indicated; all decisions by a majority of the 
commission or by the umpire, shall be final. 

Article XVI. The two governments shall make adequate pro¬ 
vision by future agreement for the pursuit, capture, imprisonment, 
detention and delivery within said zone and auxiliary lands, to the 
authorities of the Republic of Panama of persous charged with the 
commitment of crimes, felonies or misdemeanors without said zone, 
and for the pursuit, capture, imprisonment, detention and delivery 
without said zone to the authorities of the United States of persons 
charged with the commitment of crimes, felonies and misdemeanors 
within said zone and auxiliary lands. 

Article XVII. The Republic of Panama grants to the United 
States the use of all the ports of the Republic open to commerce as 
places of refuge for any vessels employed in the canal enterprise, and 
for all vessels passing or bound to pass through the canal, which 
may be in distress and be driven to seek refuge in said ports. Such 
vessels shall be exempt from anchorage and tonnage dues on the 
part of the Republic of Panama. 

Article XVIII. The canal when constructed, and the entrances 
thereto, shall be neutral in perpetuity, and shall be open upon the 
terms provided for by section I of article XII of, and in conformity 
with all the stipulations of, the treaty entered into by the gov¬ 
ernments of the United States and Great Britan on November 
28th, 1901. 

Article XIX. The government of the Republic of Panama shall 
have the right to transport over the canal its vessels and its troops 
and its niunitions of war in such vessels, at all times, without pay¬ 
ing charges of any kind. The exemption is to be extended to the 
auxiliary railway for the transportation of persons in the service of 
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the Republic of Panama, or of the police force charged with 

12 the preservation of public order outside of said zone, as well 
as to their baggage, munitions of war and supplies. 

Article XX. If by reason of any existing treaty, in relation to 
the territory of the isthmus of Panama, whereof the obligations shall 
descend or be assumed by the Republic of Panama, there may be 
any privilege or concession in favor of the government or citizens 
and subjects of the third power, relative to an inter-oceanic menus 
of communication which in any of its terms may be incompatible 
with the terms of the present convention, the Republic of Panama 
agrees to cancel or modify such treaty in due form; for which pur¬ 
pose it shall give to the said third power the requisite notification 
with the term of four mouths from the date of the present conven¬ 
tion, and in case the existing treaty contains no clause permitting 
its modifications or annulment, the Republic of Panama agrees to 
procure its modification or annulment in such form that there shall 
not exist any conflict with the stipulations of the present convention. 

Article XXI. The rights and privileges granted by the Republic 
of Panama to the United States in the preceding articles, are under¬ 
stood to be free of all anterior debts, liens, trusts, or liabilities, or 
concessions or privileges to other governments corporations, syndi¬ 
cates or individuals, and consequently, if there should arise any 
claims on account of the present concessions and privileges, or other¬ 
wise, the claimants shall resort to the government of the Republic 
of Panama, and not to the United States, for any indemnity or com¬ 
promise which may be required. 

Article XXII. The Republic of Panama renounces and grants 
to the United States the participation to which it might be entitled 
in the future earnings of the canal under article XV of the conces¬ 
sionary contract with Lucien N. B. Wyse, now owned by the New 
Panama Canal Company, and any and all other rights or claims of 
a pecuniary nature, arising under or relating to said concession, or 
arising under or relating to the concessions to the Panama Railroad 
Company, or any extensions or modifications thereof; and it likewise 
renounces, confirms and grants to the United States, now and 

13 hereafter, all the rights and property reserved in the said 
concessions, which otherwise belong to Panama, at or before 

the expiration of the terms of ninety-nine years of the concessions 
granted to or held by the above mentioned parties and companies, 
and all right, title and interest which it now has or may hereafter 
have, in and to the lands, canal, works, property and rights held by 
the said companies, under said concessions or otherwise, and ac¬ 
quired or to be acquired by the United States, from or through the 
new Panama Canal Company, including any property and rights 
which might or may in the future either by lapse of time, forfeiture 
or otherwise, revert to the Republic of Panama under any contract 
or concessions with said Wyse, the Universal Panama Canal Com¬ 
pany, the Panama Railroad Company, and the new Panama Canal 
Company. 

2—1532a 
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The aforesaid rights and property shall be and are, free and re¬ 
leased from any present or reversionary interest in or claims of 
Panama, and the title of the United States thereto upon consumma¬ 
tion of the contemplated purchase by the United States from the 
new Panama Canal Company, shall be absolute, so far as concerns 
the Republic of Panama, excepting always the rights of the Re¬ 
public, specifically secured under this treaty. 

Article XXIII. If it should become necessary, at any time to 
employ armed forces for the safety or protection of the canal, or of 
the ships that make use of the same, or the railways and auxiliary 
works, the United States shall have the right, at all times and in its 
discretion, to use its police and its land and naval forces, or to es¬ 
tablish fortifications for these purposes. 

Article XXIV. No change either in the government or in the 
laws and treaties of the Republic of Panama shall, without the con¬ 
sent of the United States, under the present convention, or under 
any treat}’’ stipulation between the two countries that now exists or 
may hereafter exist, touching the subject matter of this convention. 

If the Republic of Panama shall hereafter enter as a constituent 
into any other government, or into any union or confederation of 
States, so as to merge her sovereignty or independence in such gov¬ 
ernment, union or confederation, the rights of the United States 
under this convention shall not be in any respect lessened or im¬ 
paired. 

14 Article XXV. For the better performance of the engage¬ 
ments of this convention, and to the end of the efficient pro¬ 
tection of the canal and the preservation of its neutrality, the govern¬ 
ment of the Republic of Panama will sell or lease to the United 
States lands adequate and necessary for naval or coaling stations on 
the Pacific coast, and on the western Caribbean coast of the Republic 
at certain points to be agreed upon with the President of the United 
States. 

This convention, when signed by the plenipotentiaries of the con¬ 
tracting parties, shall be ratified by the respective governments, a,nd 
the ratification shall be exchanged at Washington at the earliest 
date possible ; in faith whereof, the respective plenipotentiaries have 
signed the present convention in duplicate, and have hereunto affixed 
their respective seals. 

Done at the city of Washington, the eighteenth day of November, 
in the year of our Lord 1903. 

JOHN HAY.* [seal.] 

P. BUNAU VARILLA. [seal.] 

By the President, 

JOHN HAY, 

Secretary of State. 

That the said treaty was duly ratified by and on behalf of the 
said Republic of Panama, by the proper authorities of said Republic 
of Panama, and on behalf of the United States of America, was made 
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and ratified by the President, by and with the advice and consent of 
the Senate, (two-thirds of the Senators present concurring), onto-wit, 
the twenty-fifth day of February. 1904. 

Your orator further avers that the said defendant, The Republic 
of Panama, is a Republic; that its government is republican in 
form; that the persons representing and acting for and on 

15 behalf of said the Republic of Panama, in the making and 
the ratification of said treaty with the United States of 

America, had and have the same right, power and authority to 
represent, act for and bind said the Republic of Panama, by treaty, 
as the right, power and authority to represent, act for and bind the 
said United States of America, now and then held by the President 
of the United States of America, by and with the advice and consent 
of the Senate; that the legal effect in the territory of the Republic 
of Panama of this or any treaty executed by the said representatives 
of said Republic of Panama, is the same as the legal effect in the 
territory of the United States of America of a treaty in like terms 
made on behalf of the United States bj r the President of the United 
States, by and with the advice and consent of the Senate as pro¬ 
vided by the Constitution. 

That no treaty has since the approval of said act of Congress en¬ 
titled as aforesaid, been made with the said the Republic of Colum¬ 
bia, nor has the President acquired from said the Republic of Co¬ 
lumbia, for and on behalf of the United States, nor has said the United 
States of America acquired from said the Republic of Columbia, 
any right of way or any rights or privileges upon or over said isth¬ 
mus of Panama, or any part thereof; nor has the said United States 
of America in any manner acquired any right of way or any rights 
or privileges upon or over said isthmus, nor any of the other rights, 
privileges or things the said act of Congress purports to authorize 
the President to acquire, for and on behalf of the United States, 
from the Republic of Columbia, except such as are claimed to have 
been derived from the said treaty with the said the Republic 

16 of Panama. The said isthmus of Panama is entirely outside 
the territorial limits of the United States of America. 

Fifth. That in pursuance of assumed authority of said act of Con¬ 
gress, and in execution thereof, a contract has been entered into be¬ 
tween the President, acting for and on behalf of the United States 
of America, and the New Panama Canal Company of France, men¬ 
tioned in said act of Congress, approved June 28,1903, for the sale 
by the said New Panama Canal Company of France to the United 
States of America, and for the purchase by the United States of 
America, from the said the New Panama Canal Company of France, 
at the agreed price of forty million dollars ($40,000,000) to be paid 
by the said United States of America to the said the New Panama 
Canal Compauy of France, of the property, rights and privileges the 
said act of Congress entitled as aforesaid purported to authorize the 
President to acquire from the said the New Panama Canal Company 
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of France, for and on behalf of the United States; a satisfactory title 
thereto having been shown. 

Sixth. That the President is about to issue his warrant or warrants 
under the assumed authority of said act of Congress, and as therein 
provided, for the payment of said sum of ten million dollars 
($10,000,000.00) to the said the Republic of Panama, and of said sum 
of forty million dollars ($40,000,000) to the said the New Panama 
Canal Company of France, or to their respective agents, attor¬ 
neys or assigns, for and in consideration of the matters aforesaid; 
that large expenses have been incurred by the President, 

17 aud are now being incurred and about to be incurred by him, 
for and on account of the United States, in and about the 

construction of a ship canal across said isthmus of Panama under 
the assumed authority of said act of Congress, and in and about 
active preparations therefor. That the defendant, Secretary of the 
Treasury of the Treasury aforesaid, Leslie M. Shaw, is publicly giv- 
iug out that he intends to, and unless restrained as hereinafter 
prayed, he will pay or cause to be paid out of the moneys of the 
United States, in and about the expenses of the construction of said 
canal and preparations therefor, up to the amount of ten million of 
dollars, under the assumed authority of said act of Congress, and in 
pursuance of instructions to be issued thereunder. And the said 
defendant, Leslie M. Shaw, Secretary of the Treasury as aforesaid, is 
publicly giving out that upon the issuance of warrants therefor by 
the President, about to be issued as aforesaid, he will pay or cause 
to be paid out of the moneys of the United States of America, under his 
control as aforesaid, the said sum of ten million dollars ($10,000,000.00) 
to the said the Republic of Panama, or to such other person or per¬ 
sons as may be designated in the warrant or warrants of the Presi¬ 
dent about to be issued as aforesaid therefor; and the said sum of 
forty million dollars ($40,000,000.00) to the said the New Panama 
Canal Company of France, or to such other person or persons as may 
be designated in the said warrant or warrants of the President about 
to be issued therefor as aforesaid. And unless restrained by the 
order and injunction of the court, as hereinafter prayed, he 

18 will make such payments and all of them, and will pay out 
in the expenses of construction, or causing to be constructed, 

the entire sum of ten million dollars ($10000000.) the said act of 
Congress purports to authorize to be paid therefor; that the expenses 
of constructing said canal or causing the same to be constructed, 
will be more than the ten million dollars ($10,000,000.00) the said 
act purports to appropriate for that purpose; and, in addition 
thereto, the full amount of one hundred and thirty million dollars 
($18^0,000,000.00) which amount the said act purports to authorize 
the said defendant, Secretary of the Treasury as aforesaid, to borrow 
on the credit of the United States for such purpose. 

Your orator further avers that this defendant, Leslie M. Shaw, 
Secretary of the Treasury as aforesaid, is publicly giving out that 
under the assumed authority of said act of Congress, he will borrow 
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money on the credit of the United States to the amount of one hun¬ 
dred and thirty million dollars ($130,000,000.00) and issue the bonda 
of the United States therefor, to defray the expenditures the said 
act purports to authorize; and your orator avers and charges that 
unless restrained by the order and decree of the court, as herein 
prayed, he will borrow said $130,000,000.00 on the credit of the United' 
States, and issue bonds of the United States therefor, for the pur¬ 
pose aforesaid; 

Seventh. Your orator further avers, that there is no appropriation 
by law of any money of said the United States of America, or any 
lawful authority for the payment of any of the said sums, that is 
to say, for the payment of any expenses incurred or to be incurred 
in and about constructing or preparing to construct said 

19 canal, or for the payment to any person or persons of any 
money of the United States, by reason of any obligation or 

undertakings in any contracts made or to be made in the name of 
or on behalf of the United States under the assumed authority of 
said act of Congress, nor for the payment of said ten million dollars 
($10,000,000.00) to said the Republic of Panama, or of said forty 
million dollars ($40,000,000.00) to said the New Panama Company 
of France, nor for the payment of any moneys in and about the 
execution of said act of Congress, approved June 28, 1902; nor is 
there any authority of law for borrowing money on the credit of 
the United States, or for the issuance or sale of any of the bonds of 
the United States to provide money for the construction of said 
canal, except such appropriation or authority as is claimed to have 
been given under and by virtue of said act of Congress entitled as 
aforesaid, approved June 28,1902. 

Eighth. But your orator alleges and charges, that the said act of 
Congress entitled “An act to provide for the construction of a canal 
connecting the waters of the Atlantic & Pacific oceans,” approved 
June 28,1902, is wholly unauthorized by and in violation of the 
Constitution of the United States of America, null and void. That 
the said treaty is wholly unconstitutional and invalid, both in the 
Republic of Pauama and in the United States of America; in its 
essential features, and it confers no rights, and imposes no obliga¬ 
tions upon either of the parties thereto. 

That even if the said act of Congress were a valid and legal enact¬ 
ment, its terms and conditions have not been complied with, 

20 and do not authorize or purport to authorize the proposed 
payments or other things herein complained of. That if any 

of the proposed payments above named are made out of the moneys 
of the United States, and drawn from the Treasury therefor, such 
payments and each of them will be without any appropriation made 
by law, and in violation of the Constitution of the United States, 
and especially of the seventh subdivision of section 9 of article 1 
thereof, that “ No money shall be drawn from the Treasury but iu 
consequence of appropriations made by law.” 

Ninth. Your orator further avers that the said defendant Leslie 
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M. Shaw, is giving oat and publicly stating that said act of Congress, 
approved June 28,1902, is a valid and constitutional enactment, and 
that by reason of and under the authority of said act of Congress 
and the facts herein set out, he is entitled to and that it is his lawful 
duty to, and he will pay out of the said moneys of the United 
States, under his control, to the said the Republic of Panama, the 
said sum of ten million dollars, and to the said the New Panama 
Canal Company of France, the said sum of fort}' million dollars 
($40,000,000.00) upon said warrants of the President about to be 
issued therefor, and for the considerations aforesaid. 


And the said defendant, Leslie M. Shaw, Secretary of the Treasury 
as aforesaid, is publicly giving out that by virtue of the said act of 
Congress entitled as aforesaid, he is entitled to and that it is his 
duty to, borrow money on the credit of the United States, and issue 
and sell the bonds of the United States therefor, to the amount of 
but not to exceed, one hundred and thirty million dollars 
21 ($130,000,000.00) to defray the expenses alleged to be author¬ 

ized by said void act of Congress, in and about constructing 
said canal, the construction of which under the pretended authority 
of said void act of Congress, is about to be commenced by the Presi¬ 


dent. 


Your orator further avers that unless restrained by a writ of in¬ 
junction, to be issued out of this honorable court, the said defendant, 
Leslie M. Shaw, Secretary of the Treasury as aforesaid, will pay or 
cause to be paid, out of the moneys of the United States under his 
control as aforesaid, the said sums of money to the said parties re¬ 
spectively, and in payment of the expenses of constructing said canal, 
and will borrow on the credit of the United States, and issue and sell, 
or cause to be issued and sold, the bonds of the United States there¬ 
for as aforesaid. 


That the said defendant, Leslie M. Shaw, is not a person of suffi¬ 
cient means, nor has he given bonds to the United States of Amer¬ 
ica, or other security, sufficient to make good either of the said sums, 
and if the same should be paid out of the Treasury in violation of 
law, that said moneys so paid will be entirely lost, to the irreparable 
injury of said United States of America and of your orator. 

Your orator further avers that the President of the United States 


is publicly giving out that the said act of Congress, entitled as afore¬ 
said, is a valid and lawful s atute, and that the things herein alleged 
to have been done, and to be about to be done, in attempted execu¬ 
tion thereof, are a sufficient compliance with the terms thereof, and 
that upon the making of a transfer now about to be made 
22 from the New Panama Canal Company of France to the 
United States of America of its rights and property as afore¬ 
said, it is his lawful duty to and he will, issue his warrants for the 
payment of the said ten million- of dollars to the said Republic of 
Panama, or its agents, attorneys or representatives, and for the 
payment of said sum of forty million dollars ($40,000,000.00) to said 
The New Panama Company of France, upon the completion of some 
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formal details in the transfer of said property as aforesaid, now being 
put in form and about to be completed; that the President fully 
approves the course of the Secretary of the Treasury as aforesaid, 
believing it to be his lawful duty so to do; that any^ application for 
leave to prosecute this suit, or any giving similar relief, through the 
officers of the United States, would be therefore unavailing. 

Tenth. Your orator further avers that the defendant, The New 
Panama Canal Company of Prance, is a corporation organized under 
the laws of a foreign country, namely, under the laws of the Repub¬ 
lic of France, and not resident within the United States, or within 
the reach of the process of this court; that the said defendant, The 
Republic of Panama, is a foreign and independent nation, and not 
within the reach of the process of this court. 

And your orator well hoped that the defendant would have done 
according to equity and good conscience in the matter, and especially 
that the said defendant, Leslie M. Shaw, Secretary of the Treasury 
as aforesaid, would not have paid out, or caused or permitted to be 
paid out any of the moneys of the United States, under his 

23 control,except in consequence of appropriations made by law, 
nor have borrowed any money on the credit of the United 

States, nor issued any bonds of the United States, or promises to pay 
money on their behalf, except upon good and sufficient authority of 
law. But now so it is, may it please the court, that the said defend¬ 
ant, Leslie M. Shaw, Secretary of the Treasury as aforesaid, giving 
out that the said act of Congress, approved June 28,1902, is a lawful 
statute, and affords sufficient lawful authority to justify the payment 
of said sums of money, and the borrowing of said money and the 
issuing of said bonds, is about to make said payments and to borrow 
said moneys on the credit of the United States, to issue bonds there¬ 
for in manner and form aforesaid. 

Forasmuch therefore as your orator is without remedy, according 
to the strict rules of the common law, and can only have relief in a 
court of equity where matters of this nature are cognizable and re- 
lievable: 

To the end that the defendants and each of them may full, 
true and perfect answer make, to all and singular the matters 
and things herein alleged; that a writ of injunction may issue 
out of this honorable court enjoining and restraining the de¬ 
fendant, Leslie M. Shaw, Secretary of the Treasury as aforesaid, 
liis successors, agents or attorneys, from paying, causing or per¬ 
mitting to be paid, out of the moneys of the United States of 
America, under his control, any sum or sums of money under 
the pretended authority of said act of Congress approved June 28, 
1902, entitled “An act to provide for the construction of a canal, 
connecting the waters of the Atlantic and Pacific oceans;” 

24 from paying or causing or permitting to be paid, to the Re¬ 
public of Panama, or to any person or persons, natural or 

corporate, the said sum of ten million dollars ($10,000,000.00) or 
any sum of money, in consideration of the making of said treaty 
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with the Republic of Panama, , or in consideration of any of the 
things in the said treaty, assumed or undertaken to be done or 
granted; from paying or causing or permitting to be paid, or to any 
person or persons, natural or corporate, the said sum of forty mill¬ 
ion dollars ($40,000,000.00) or any part thereof, in consideration of 
or for, and on account of any transfer from any person or persons, 
natural or corporate, to or for and on behalf of the United States of 
America, of the property, rights and things, or any of them, which 
the said act of Congress, entitled as above, approved June 28,1902, 
purports to authorize the President to acquire from the New Panama 
Canal Company of Prance, for and on behalf of the United States; 
from paying or causing and permitting to be paid, out of any 
moneys of the United States of America, under his control, any sum 
or sums of money, to any person or persons, natural or corporate, in 
consideration of or for and on account of, any thing or things done 
or furnished, whether services is rendered or goods or property 
rights or privileges, furnished, in and about constructing or prepar¬ 
ing to construct such canal, the construction of which said act of 
Congress entitled as above, approved June 28, 1902, purports to au¬ 
thorize; or on account of any promise or undertakings, assumed or 
to be made, for and on behalf of the United States of America, 
and any contracts made or to be made, under the assumed 

25 authority of 3aid act of Congress approved June 28,1902, en¬ 
titled as aforesaid, from paying or causing or permitting to 

be paid, out of the moneys of the United States of America, under 
his control, any sum or sums of money, in and about the execution 
of said void act of Congress, approved June 28,1902, from paying or 
causing and permitting to be paid, out of the moneys of the United 
States of America, under his control, any sum or sums of money, in 
and about the execution of said void act of Congress, approved June 
28, 1902, or the acquiring or doing any of the matters and things 
the said act of Congress purports to authorize to be acquired or done; 
from borrowing any money on the credit of the United States of 
America, or issuing any bonds under the assumed authority of said 
void act of Congress, or to provide the funds for any of the purposes 
therein described ; or, if your honors should be of opinion that for 
any reason it would be inequitable to issue the said writ of injunc¬ 
tion in the form as prayed above, then will your honors issue such 
other writ of injunction, enjoining and restraining the said defend¬ 
ant, Leslie M. Shaw, Secretary of the Treasury as aforesaid, his 
agents, attorneys, successors or assigns, as the equities of the case 
may require; and will your honors grant unto your orator, such 
other and further relief in the premises as may be according to equity 
and good conscience. 

And will your honors grant unto your orator, the writ of subpoena, 
and such other suitable process, under the seal of this court, 

26 directed to the defendants, Leslie M. Shaw, Secretary of the 
Treasury, The Republic of Panama, The New Panama Canal 

Company of France, commanding them and each of them, to be and 
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appear in this honorable court, by a short day to be named therein, 
then and there to make answer unto this, your orator’s bill of com¬ 
plaint ; and to abide by and perform such order and decree as the 
court may make in the premises. 

And your orator will ever pray. 

WARREN B. WILSON, 

Solicitor , Pro Se. 


Memorandum,. 

Subpoena to answer issued and returned served defendant Leslie 
M. Shaw personally March 28,1904. 


27 Separate Demurrer of Defendant. 

Filed June 7,1904. 

In the Supreme Court of the District of Columbia. 

Warren B. Wilson 'J 

Leslie M. Shaw, Secretary of the Treas- f^ 0, 24573. In Equity. 

ury, et al. J 

Separate Demurrer of the Defendant Leslie M. Shaw, Secretary of 

the Treasury of the United States. 

Now comes the defendant Leslie M. Shaw, Secretary of the Treas¬ 
ury of the United States, and by protestation, not confessing or ac¬ 
knowledging all or any of the matters and things in the bill of 
complaint to be true in such manner and form as the same are 
therein set forth and alleged, doth demur to said bill of complaint 
upon and for the following reasons, among others: 

1 . That said bill contains no matter of equity whereon this court 
can ground any decree or give complainant any relief against this 
defendant. 

2. That it appears in said bill that this defendant is sued as an 
officer of the Government of the United States acting for and on 
behalf of the said United States, and concerning matters arising out 
of and within his duty and employment as such public officer, and 
not in any manner in his private character, as an individual. 

3. That the complainant has no interest in the subject matter of 
this suit, nor any proper title to institute a suit concerning it, nor 

to any relief prayed for. 

28 4. That it appears in said bill that the defendant The Re¬ 
public of Panama is a foreign nation, and that such nation 

cannot be sued in this court. 


3—1532a 
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5. That it appears in said bill that the United States has an in- 1 
terest in the suoject matter thereof, but the said United States is not 
and cannot be made a party defendant to said bill. 

Wherefore, and for divers other good causes of demurrer appearing 
in said bill of complaint, this defendant prays judgment of this 
honorable court whether he shall be compelled to make any other 
answer to said bill. 

MORGAN H. BEACH, 

Solicitor for the Defendant Leslie M. Shaw, 

Secretary of the Treasury. 

I hereby certify, as counsel for the defendant Leslie M. Shaw, in 
the foregoing demurrer, that in my opinion the same is well founded 
in point of law and proper to be filed. 

MORGAN H. BEACH. 

District of Columbia, ss : 

The defendant Leslie M. Shaw, Secretary of the Treasury, makes 
oath that the foregoing demurrer is not interposed for delay. 

L. M. SHAW. 


Subscribed and sworn to before me, ibis 25th day of May, A. D. 
1904. 


S2f'_ [seal.] 


JAS. N. FITZPATRICK, 

Notary Public. 


29 Decree Dismissing Bill, Appeal, dec. 

Filed February 8,1905. 

In the Supreme Court of the District of Columbia. 


Warren B. Wilson, Complainant, ] 

Leslie M. Shaw, 8 ’ Secretary of the } No> 24573 ’ E( * uity Docket 55 ' 
Treasury, et al. J 


This cause coming on to be heard upon the demurrer of the de¬ 
fendant Leslie M. Shaw, Secretary of the Treasury, to the bill of com¬ 
plaint herein, and the same having been argued by counsel for the 
respective parties, and considered by the court, it is, this 8tb day of 
February, A. D. 1905, adjudged, ordered and decreed that the said 
demurrer be, and the same hereby is, sustained, and the bill of com¬ 
plaint herein dismissed. 

WENDELL P. STAFFORD, Justice. 


The complainant having in open court noted an appeal to the 
Court of Appeals from the above decree, the penalty of the bond on 
such appeal, for costs, is hereby fixed at the sum of one hundred 
dollars ($100.00). 

WENDELL P. STAFFORD, Justice. 
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30 Memorandum. 

February 13, 1905.—Appeal bond filed and $100. deposited for 
costs of appeal. 


Assignment of Errors. 

Filed February 13,1905. 

United States op America, 1 
District of Columbia, J s ' 

Warren B. Wilson, Appellant, 

vs. 

Leslie M. Shaw, Secretary of the Treasury; The 
Republic of Panama, The New Panama Canal 
Company of France, Appellees. 

On Appeal from the Supreme Court of the District of Columbia to 
the Court of Appeals of the District of Columbia. 

Comes now Warren B. Wilson, complainant in the said supreme 
court of the District of Columbia, and appellant in the said the Court 
of Appeals of the District of Columbia, and says, there is manifest 
error in the record and proceedings of the said the supreme court 
of the District of Columbia in said cause, in this, to-wit : 

The court erred, 

First. In sustaining the demurrer of the defendant Leslie 
31 M. Shaw, Secretary of the Treasury, to the bill of complaint 
herein. 

Second. In dismissing the bill of complaint for want of equity. 
Third. In rendering final judgment in favor of defendant against 
the complainant. 

Wherefore said appellant prays that the final judgment of the 
supreme court of the District of Columbia, in the above entitled 
cause, be in all respects reversed. 

WARREN B. WILSON, 

Appellant, Pro Se. 


I No. 24,573, 
f Eq. Docket 55. 
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Prsecipe for Transcript. 

Filed March 14,1905. 

In the Supreme Court of the District of Columbia. 

United States op America, I . 

District of Columbia, I 


Warren B. Wilson 'l 

vs. I 

Leslie M. Shaw, Secretary of the Treasury; } No. 24573. Equity. 
The Republic of Panama; The New Canal | 

Company of France. ) 

Tp John R. Young, Esq., clerk of said court: 

32 You will please prepare a transcript of the record in the 
above entitled cause, to be filed in the Court of Appeals of 
the District of Columbia. The record should consist of the follow¬ 
ing: 

1 st. The bill. 

2nd. The process and the return thereon. 

3 rd. The demurrer of the defendant Leslie M. Shaw, Secretary of 
the Treasury, to the bill. 

4th. The order of the court thereon entered February 7th, 1905 
sustaining the demurrer aforesaid, and dismissing the bill for want 
of equity. 

5 th. The prayer of appeal and order allowing the same, and re¬ 
quiring deposit of one hundred dollars therefor. 

6 tli. The appeal bond, the record showing the deposit, and the 
order of the court approving said bond and deposit. 

WARREN B. WILSON. 


33 Supreme Court of the District of Columbia. 

United States op America, 1 . 

District of Columbia, J 

I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
32, inclusive, to be a true and correct transcript of the record, as per 
directions of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 24,573, in equity, wherein Warren B. Wil¬ 
son is complainant and Leslie M. Shaw, Secretary of the Treasury, 
et al, are defendants, as the same remains upon the files and of rec¬ 
ord in said court. 
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In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 20th day of March, A. D. 1905. 

JOHN R. YOUNG, Clerk 

Endorsed on cover: District of Columbia supreme court. No. 
1532. Warren B. Wilson, appellant, vs. Leslie M. Shaw, Secretary 
of the Treasury, et al. Court of Appeals, District of Columbia. 
Filed Mar. 20,1905. Henry W. Hodges, clerk. 
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APRIL TERM, 1905. 


No. 1532. 


WARREN B. WILSON, Appellant, 

v. 

LESLIE M. SHAW, THE REPUBLIC OF PANAMA, 
and THE NEW PANAMA CANAL COMPANY OF 
FRANCE, Appellees. 


Points for Appellee, the Secretary of the Treasury. 


This bill was filed by Warren B. Wilson to restrain the 
Secretary of the Treasury of the United States from paying 
out certain moneys to the Republic of Panama and the New 
Panama Canal Company, and also from issuing any bonds 
or borrowing any money or issuing any warrants for the 
payment of the expenses of the construction of the Panama 
canal, the bill alleging that the act of June 23,1902, to pro¬ 
vide for the construction of a canal connecting the waters of 
the Atlantic and Pacific oceans is unconstitutional. The 
Republic of Panama and the New Panama Canal Company 
are also named as defendants, but service was had only on 
the Secretary of the Treasury. From an order sustaining a 
demurrer filed by the Secretary this appeal was taken. 
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I. 

Complainant is without right to sue. 

The allegation of paragraph 1 of the bill is: 

“That lie is the owner of property in the United States of 
America subject to taxation by the United States of America, 
and a taxable inhabitant of the said United States of 
America.” 

There is no other averment in the bill on this point, and 
it is submitted that this statement is insufficient to show as 
a matter of fact that the complainant pays any taxes to the 
United States, either on his property or personalty. 

A tax-payer is not entitled to bring suit unless he shows 
some direct and special injury to himself above that suffered 
by others. 

“A bill in equity by a private citizen to restrain the en¬ 
forcement of a public law, cannot be maintained, unless the 
complainant be threatened witli an injury peculiar to him¬ 
self, and the special grievance of which he complains must 
not only be possible and imminent, but be clearly set up.” 

Syllabus—Grant v. Cooke, 7 D. C. Rep., 166. 

“ But when was it heard that a governor could be en¬ 
joined from enforcing the execution of a general law which 
conferred no individual rights, but which only affected public 
rights? Such an intermeddling is unheard of, and in the 
language of Chief Justice Marshall, should be rejected with¬ 
out hesitation. The complainants are certainly entitled to 
a fair and respectful hearing, but they do not pretend that 
the legislative act of which they complain has relation to 
them solely as individuals, or that it is a private act in the 
sense that it affects only their individual interests. The 
District act is public law, and is of public interest. No 
special injury peculiar to those complainants is stated in the 
bill. The only grievance they can suffer consists in the 
probability, if not certainty, of increased taxation, which, 
however, will fall to the experience of every tax-payer in 
the District. Now, no doctrine is better settled than that a 
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bill to restrain the enforcement of public law cannot be 
maintained unless the plaintiff is threatened with an injury 
peculiar to hitnself, and the special grievance of which he 
complains must not only be possible and imminent, but be 
clearly set up.” 

Grant v. Cooke, supra, pp. 203, 204. 

“It is a familiar principle that substantial and positive 
injury must always be made to appear to the satisfaction of 
a court before it will grant an injunction, and acts which 
however irregular and unauthorized, can have no injurious 
results, constitute no ground for relief.” 

“ The party seeking an injunction must show, not only a 
clear legal right, but a well-grounded apprehension of im¬ 
mediate injury. An injunction will not be granted where 
the injury is doubtful, or the violation of complainant’s 
rights is merely speculative. Injury material and actual, 
not fanciful or theoretical, or merely possible, must be shown 
as the necessary or probable result of the action to be re¬ 
strained. It is not sufficient to allege simply that the party 
will suffer irreparable injury, but he must set out the facts 
so that the court may determine the necessity for its inter¬ 
vention.” 

State v. Thorson (S. D.), 33 L. R. A., 584. 

1 High, Injunction, sec. 9. 

1 Beach, Mod. Eq. Jur., secs. 641-642. 

The court “ has the power and it is its duty whenever the 
question arises in the usual course of litigation whenever 
any substantial right of the litigant is involved to decide 
whether any statute has been legally enacted, or whether 
any change in the Constitution has been legally effected, but 
it will hardly be contended that it can interpose in any case 
to restrain the enactment of unconstitutional law.” 

State v. Thorson, supra. 

“ The bill is brought to restrain the registering officer 
from discharging, at all, duties imposed upon him by law 
in respect of the public, lest complainants and other indi¬ 
viduals similarly situated might thereafter be deprived of a 
political right because of alleged inability to comply with 
legislative requirements, which he contends are invalid for 
that reason. We repeat that the action sought to be en- 
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joined is political and governmental, and it is not pretended 
that anj r right of property or civil right is threatened with 
infringement thereby.” 

Fuller, C. J., in Green v. Mills, 159 U. S., 862. 

Complainant’s situation is as if he were enjoining a public 
wrong or nuisance. Special personal injury must appear. 
Georgetown v. Alex. Canal Co., 12 Pet., 91, 99. 

Irwin v. Dixon, 9 How., 10, 27. 

II. 

Foreign governments or sovereigns cannot be sued 

IN THE COURTS OP THE UNITED STATES. 

Fletcher Eq. PI. & Pr., sec. 10, citing— 

Story Eq. PL, secs. 69, 69a. 

Duke of Brunswick v. Hanover, 6 Beavan, 1, 24. 

So far, therefore, as the payment of any money to the Re¬ 
public of Panama is concerned, this court is without juris¬ 
diction, because that country, though a necessary party, can¬ 
not be sued. 

III. 

This court will take judicial notice op the fact 

THAT PAYMENTS HAVE ALREADY BEEN MADE BY THE UNITED 

States, not only to the Republic op Panama, but to the 
New Panama Canal Company. The attempt to restrain 

THE PAYMENT TC THEM HAS BECOME, THEREFORE, A MOOT 
QUESTION WHICH THE COURT WILL NOT CONSIDER. 

"The duty of this court, as of every other judicial tri¬ 
bunal, is to decide actual controversies by a judgment which 
can be carried into effect, and not to give opinions upon 
moot questions or abstract propositions, or to declare princi¬ 
ples or rules of law which cannot affect the matter in issue 
in the case before it. It necessarily follows that when, pend¬ 
ing an appeal from the judgment of a lower court, and 
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without any fault of the defendant, an event occurs which 
renders it impossible for this court, if it should decide the 
case in favor of the plaintiff, to grant hina any effectual re¬ 
lief whatever, the court will not proceed to a formal judg¬ 
ment, but will dismiss the appeal.” 

Mills v. Green, 159 U. S., 65L 

American Book Co. v. Kansas, 193 U. S., 49, 52. 

Cheong Ah Moy v. U. S„ 113 U. S., 216. 

IV. 

The court cannot enjoin the Executive from en¬ 
forcing A statute simply because it is alleged to be 

UNCONSTITUTIONAL. 

“The single point which requires consideration is this: 
Can the President be restrained by injunction from carrying 
into effect an act of Congress alleged to be unconstitutional? 

“ Very different ” (from cases reviewed where mandamus 
issued against- secretaries to compel them to do a merely 
ministerial act) “ is the duty of the President in the exer¬ 
cise of the power to see that the laws are faithfully exe¬ 
cuted, and among these laws the acts named in the bill. 
* * * The duty thus imposed on the President is in no 

just sense ministerial. It is purely executive and political.” 

“An attempt on the part of the judicial department of 
the Government to enforce the performance of such duties 
by the President might be justly characterized, in the lan¬ 
guage of Chief Justice Marshal, as ‘an absurd and excess¬ 
ive extravagance.’ ” 

“ It is true that in the instance before us the interposi¬ 
tion of the court is not sought to enforce action bv the Ex- 
ecutive under constitutional legislation, but to restrain such 
action under legislation alleged to be unconstitutional. But 
wo are unable to perceive that this circumstance takes the 
case out of the general principles which forbid judicial in¬ 
terference with the exercise of Executive discretion.” * * * 

“ The Congress is the legislative department of the Govern¬ 
ment; the President is the executive department. Neither 
can be restrained in its action by the judicial department, 
though the acts of both, when performed, are, in proper 
cases, subject to its cognizance.” 

Miss, v, Johnson, 4 AVall., 499, 500. 
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“ That these matters, both as stated in the body of the bill, 
and, in the prayers for relief, call for the judgment of the 
court upon political questions, and, upon rights, not of per¬ 
sons or property, but of a political character, will hardly be 
denied. For the rights for the protection of which our 
authority is invoked, are the rights of sovereignty, of political 
jurisdiction, of government, of corporate existence as a State, 
with all its constitutional powers and privileges. No case of 
private rights or private property infringed, or in danger of 
actual or threatened infringement, is presented by the bill, 
in a judicial form, for the judgment of the court.” 

Georgia v. Stanton, 6 Wall., 77. 

Mississippi v. Stanton, 154 U. S., 554 (appendix). 

Several years ago a Mr. Miller, of New York, asked leave 
of the old general term to file what he called a petition of 
right to procure from the court a declaration that the civil 
service act was unconstitutional and void, and to obtain the 
court’s interposition, by injunction or otherwise, to put a 
stop to what he alleged to be a continued usurpation by the 
officials of that commission of the rights of a citizen. Not¬ 
withstanding the unprecedented character of the application, 
he was accorded a patient and lengthy hearing, with the 
result that the petition was denied for a variety of reasons— 
among others, “ that the entire subject is one appertaining to 
the political department of the Government and, therefore, 
not cognizable by the judiciary.” 

In re Miller, 5 Mack., 512. 

In a somewhat later case brought on the equity side of 
the lower court, January 29,1894, the General Master Work¬ 
man, Sovereign, head of the Knights of Labor of the United 
States of America, numbering about three hundred thousand, 
sought an injunction to prevent Secretary Carlisle from issu¬ 
ing and selling one hundred million dollars of United 
States bonds in order to maintain the gold reserve. The 
rule to show cause was issued and dismsssd on the same day 
by Mr. Justice Cox, then holding an equity court, and while 
there is no report of the case the ground was clearly that 


1 


the complaint showed no such right as to require the inter¬ 
vention of the court, the subject-matter being beyond its 
proper jurisdiction. 

“ The legislature may pass an act in disregard of its con¬ 
stitutional inhibitions, but the judicial department cannot 
directly interfere. The Executive, in the exercise of his con¬ 
stitutional prerogative, may veto it, or, in failing to do so, 
the judiciary, in a proper case, may refuse to recognize it as 
controlling. But when the governor, in pursuance of his 
executive authority, recognizes an act as legal, and is pro¬ 
ceeding to execute its provisions, the courts cannot directly 
interfere with the discharge of his duties under it merely 
because it is alleged that such an act is unconstitutional; 
otherwise, they would destroy those safeguards which are 
meant to be ‘ checks of co-operation, and not of antagonism 
or mastery, and would concentrate in their own hands some¬ 
thing, at least, of the power which the people, either directly 
or by the action of their representatives, decided to intrust 
to other departments of the Government.” 

Frost v. Thomas, 56 Pac., 900, citing opinion of Cooley, 
J., in Southerland v. Governor, 29 Mich., 321. 

V. 

Title to the strip through which the canal is to 

BE BUILT HAVING BEEN ACQUIRED, THIS IN EFFECT IS A 
SUIT TO RESTRAIN THE OFFICERS OF THE UNITED STATES 
FROM IMPROVING LAND BELONGING TO THE UNITED STATES, 

and the United States is a necessary party. 

Belknap v. Schild, 161 U. S., 17. 

International Supply Co. v. Bruce, 194 U. S., 601. 

Dashiel v. Grosvenor, 27 L. R. A., 67. 

VI. 

If the complainant were seeking to restrain the 

COLLECTION OF A TAX LAID FOR THE SPECIFIC PURPOSE OF 
BUYING THE CANAL ZONE OR FOR CONSTRUCTING THE CANAL 
ITSELF, THE REMEDY BY INJUNCTION WOULD NOT BE AL¬ 
LOWED HIM. 
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No jsuit for the purpose of restraining the assessment or 
collection of any tax shall be maintained in any court. 

Sec. 3224, R. S. U. S. 

The word “ tax ” as here used is not restricted in its 
meaning to a legal tax, but includes anything having the 
form and color of a tax the collection of which is authorized 
by law. 

Snyder v. Marks, 109 U. S., 189. 

And the section is applicable to all taxes, not merely those 
collected under internal-revenue laws. 

For reasonableness of this law see Cheatham v. U. S., 92 
U. S., 88. 

The section held applicable in the District of Columbia. 

Moore v. Miller, 5 App. D. C., 432-3. 

It is submitted that the grounds above given ai’e sufficient 
••to affirm the ruling below, and the court is not required to 

consider the quest-ibrf>of the constitutionality of the statute. 

* ■'** 

Morgan H. Buach, 

„ - :u •' For*Defendant, The Secretary of the Ti'eamry. 



